INTRODUCTION TO BASICS OF COPYRIGHT LAW 

· What is copyright?

· In what types of work does it subsist?

· How does it arise?

· Who owns it?

· What does it protect?

· How long does it last?

1.1  
What is copyright?

· Copyright protects creative endeavours (“products of the mind that have been recorded in permanent form”)

· In simple it terms means ownership of your work. It is a property right that subsists in certain categories of works, analogous to owning a car or the freehold of your house.

· In the UK copyright law is contained in the Copyright, Designs and Patents Act 1988 (“CPDA”)) and the various Orders made under that Act.

1.2
In what types of work does copyright subsist? 

The 1988 Act provides a detailed and exhaustive list of the type of creations protected by copyright.  These are:

(1) literary works eg newspapers, articles, books, poems but also includes lists, compilations and databases.

(2) dramatic works eg plays, dance, mimes

(3) artistic works eg photographs, paintings, maps, collages, sculptures and buildings

(4) musical works 

(5) sound recordings;

(6) films;

(7) broadcasts;

(8) cable programmes; and

(9) Typographical arrangements (layouts used to publish works eg a book).

1.3
How does it arise?

· There is no system of registration under UK Copyright Law. In the UK, copyright protection arises automatically once a work has been recorded in permanent form eg written, taped or filmed. 

· There is also no legal requirement to write your name on your work or include “©” symbol. HOWEVER, when it comes to proving that a work was created by you, clearly it is useful to have written evidence. 

1.1 Who owns copyright?

· The first owner of copyright in a literary, artistic, musical or dramatic work is its author or creator. 

· For works created during the course of employment, the employer will be the first copyright owner, unless there is an agreement to the contrary in place between employer and employee.  

1.2 What does it protect?

The Copyright owner has the exclusive right to do and authorise others to do any of the following acts; copy the work, issue it to the public, rent or lend the work, perform, show or play the work in public, broadcast it or include it in a cable programme service and make an adaptation of it. 

Not all rights apply to all works as can be seen from the table below:

	
	Literary
	Artistic
	Dramatic
	Musical

	Copying the work
	(
	(
	(
	(

	Issuing copies of the work to the public
	(
	(
	(
	(

	Broadcasting the work or including it in a cable programme service
	(
	(
	(
	(

	Renting  and lending the work
	(
	(but not works of architecture or a work of applied art
	(
	(

	Performing the work in public


	( 
	
	(
	(

	Making adaptations of the work 

(e.g. translations or converting a novel into a screenplay)


	(
	
	(
	(


1.3 How long does protection last?

· Literary, artistic, dramatic and musical works and films will enjoy copyright protection for the duration of the life of the author plus 70 years.

· Sound recordings enjoy protection for 50 years from the end of the calendar year that the recording was first released and broadcasts, 50 years from the end of the calendar year in which the broadcast was made.

· If the author of a work is not known, copyright protection lasts for 70 years from the end of the calendar year in which the work was first made available to the public.

2.
Exploitation of copyright works: Assignment & Licensing

     
You can control the use of your work by entering into agreements with       third parties, e.g. publishers, broadcasters.  You can assign your rights in your works, or you can grant licences.  

What is an assignment?


  -   An assignment is a permanent transfer of copyright.  Following an assignment of copyright, only the person to whom the rights have been assigned can exercise the rights associated with copyright ownership 

-    The 1988 Act states that an assignment of copyright is not effective unless it is in writing and signed by or on behalf of the copyright owner. 

What is a licence?

· A licence is a permission or consent granted by the copyright owner to another that allows them to make use of a copyright work in a way that would otherwise amount to an infringement. Licences are usually granted for a limited period of time. Licenses do not need to be in writing in order to be effective apart from exclusive licenses.

Common licence terms:

· Exclusive licence – grants rights exclusively to another person, to the exclusion of all others including the copyright owner eg publishers often require the exclusive right to publish the work. In practice equivalent to a partial assignment

· Non-exclusive licence – allows the same right to be granted to others

· Sole licence – the rights granted by the licence may not be granted to another person, though the rights may still be exercised by the copyright owner.

· First British Serial Rights – the right to publish a work for the first time in the UK in a serial publication, e.g. a magazine or newspaper.

· “All Rights” – a licence on an all rights basis is effectively an exclusive, perpetual licence in respect of all the acts restricted by copyright. It would give the licensee the right to use the copyright work in all media, in all territories, for any purposes for the full duration of the copyright term.

· Watch out for the “worldwide, perpetual exclusive license” – this is an outright assignment in all but name.

2 Infringements

· What amounts to an infringement of copyright?

· What are “permitted acts”?

· What are the remedies for infringement?

· How can copyright be enforced?

2.1 What amounts to an infringement of copyright? 

· The copyright subsisting in a work is infringed by a person who does or authorises another to do any of the acts listed in paragraph 1.5 without the permission of the copyright owner.  

· Copyright will be infringed only if the whole or a substantial part of your work has been used.

2.2
Defences to copyright infringement?

The 1988 Act specifies certain defences to copyright infringement otherwise referred to as ‘permitted acts’.  These acts will not amount to infringement, even if they involve copying all or a substantial part of your work Therefore, before accusing someone of infringing your copyright, it is important to check whether any of the permitted acts are relevant.

In the main, the permitted acts deal with use by educational establishments and libraries.  However, two of the permitted acts have great implications in relation to the newspaper and broadcasting industry.

Section 30 (1) Fair dealing with a work (other than a photograph) for the purpose of reporting current events does not infringe copyright in that work provided there is a sufficient acknowledgement. However, no acknowledgement is required in connection with the reporting of current events by means of a sound recording, film, broadcast or cable programme.

Section 30 (2) Fair dealing with a literary, dramatic, musical or artistic work for the purpose of criticism or review does not amount to an infringement of copyright in that work provided it is accompanied by a sufficient acknowledgement.

What amounts to fair dealing? 

· This will depend on the circumstances of each individual case. However, where the alleged fair dealing competes commercially with the copyright owner’s own exploitation of the work or otherwise takes unfair advantage, it is unlikely that a defence of fair dealing will succeed.  The proportion of the work taken and the status of the work are relevant. Since 2003 and the introduction of the Copyright and Related Rights Regulations, it can never be fair dealing if the work has never been lawfully made available to the public. 

Sufficient Acknowledgement

· An acknowledgement identifying the work in question by its title or other description or means of identifying the author.

2.3
What are the remedies for infringement?

The usual remedies for infringement are:

· damages or an account of profits;

· delivery up; and

· injunction.

Damages

Damages will be awarded by the court in all cases were copyright infringement has been proven.  The purpose of awarding damages is to compensate the copyright owner for the loss incurred as a result of the infringement.  This will usually be the amount of money that the Defendant would have had to pay in order to obtain a license to use the work at the time of the infringement. Case law has shown that damages are based on what the copyright owner would have reasonably charged for use of their work and not what the Defendant could have afforded to pay.

Additional damages (otherwise known as flagrancy damages) may be awarded at the discretion of the court.  The court has power to award such additional damages as the justice of the case may require. The court must consider the flagrancy of the infringement and any benefit accruing to the Defendant by reason of the infringement. 

Account of Profits

As an alternative to damages, you may elect to receive an account of profits. If you do so, you will be entitled to the net profit that the defendant has made as a result of the infringement of your rights. Remedy is discretionary. You will however need to request details of their net profit from Defendant so that you can make an informed decision as to whether damages or account of profits will be of greater financial benefit. 

Delivery Up

Delivery Up – may also be awarded.  This requires the Defendant to give or ‘deliver up’ all infringing copies of a copyright work to the copyright

owner for the purpose of destruction or confiscation.

Injunction

An injunction is a court order that requires a person or company to do or to refrain from doing something.  An injunction will normally be granted in cases of copyright infringement were the infringement is ongoing, e.g. in the case of web publication, or where the infringement is likely to be repeated. 

How can copyright be enforced?

Once you become aware that your copyright has been infringed, you should write to person or organisation responsible for the infringement.  You should state that you are the owner of copyright in the work, that their use of your work is unauthorised, that unless the infringing use stops and you are paid compensation that you will commence court proceedings for damages and an injunction. (See specimen letter before action at Appendix A)

If an out of court settlement is not forthcoming, you should consider commencing court proceedings.

3 Moral Rights

· What are moral rights?

3.1 What are moral rights?

Moral rights are certain non-economic rights granted to authors and others in relation to copyright works.  There are four moral rights set out in the 1988 Act.  They are:

· The right of paternity

· The right of integrity

· The right against false attribution

· The right to privacy in relation to certain photographs

Each moral right last for the duration of copyright in the relevant work, with the exception of the right not to have work falsely attributed which continues until 20 years after a person’s death.

Moral rights cannot be assigned, but can be waived by agreement in writing.

3.2 The right of paternity

· This is the right to be identified as the author of a work.

· It applies whenever a work is published commercially, performed in public, broadcast or include in a cable programme service

· However, the right must be asserted to be enforced.

· The assertion can be made either:

i) in a document assigning copyright in the work 

ii) in a written document signed by the author eg publishing contract

· an assertion made in a document assigning copyright is binding on any person who exercises any rights granted under the assignment, whether or not that person knows of the assertion

· an assertion made in any other written document is only binding on those who are aware of the assertion. 

Exceptions
· There are certain exceptions to the paternity right. Importantly, the paternity right does not apply in relation to works made for the purpose of reporting current events. Nor does it apply to contributions to a newspaper, magazine or other periodical, or an encyclopaedia, dictionary, yearbook or other collective work of reference.

· No right to be identified as author arises in respect of any works created by employees, where the copyright in such works is owned by their employer.

· The paternity right does not apply to computer programs, computer generated works, typefaces, and works protected by Crown copyright.

3.3 The right of integrity

· This is the right to object to derogatory treatment of a work.

· “treatment” is defined as any “addition to, deletion from or alteration to or adaptation of the work, other than (i) a translation of a literary or dramatic work, or (ii) an arrangement or transcription of a musical work involving no more than a change of key or register” eg chopping up a song and adding it to a mega mix, adding 17 words to an author’s guide, reproduction a drawing in a different size or colour.

· A treatment is derogatory if it amounts to “distortion or mutilation of the work or is otherwise prejudicial to the honour or reputation of the author”.

· The right is infringed by a person who publishes commercially, performs in public, broadcasts or includes in a cable programme service a derogatory treatment of the work.

Exceptions

· Does not apply in relation to any work made for the purpose of reporting current events, or publication in newspapers, magazines, periodicals etc.

· Does not apply to computer programs nor to computer generated works

· Does not apply to works created by employee authors unless the author is identified at the time of the relevant act or has previously been identified in or on published copies of the work.  However, there will be no infringement if a sufficient disclaimer is included. ie a clear and reasonably prominent indication that the work has been subject to a derogatory treatment to which the author or director has not consented.

3.3.1 False Attribution

· Every person has the right not to have a copyright work falsely attributed to them as author.

· Right infringed by issuing copies to the public, or exhibiting a work in public which contains a false attribution.

3.3.2 Right to privacy of certain photographs and films

A person who commissions a photograph or film for private and domestic purposes has the right not to have copies of the work issued to the public, the work exhibited or shown in public, or the work broadcast or included in a cable programme service.
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